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7 April 2022 
 
Ms Karen Payne 
Inspector-General of Taxation and Taxation Ombudsman 
GPO Box 551 
Sydney NSW 2001 
 
By email: objections@igt.gov.au  
 
 
 
Dear Ms Payne,  

The Australian Taxation Office’s (ATO) Administration and Management of 
Objections  

1. The Taxation Committee of the Business Law Section of the Law Council of 
Australia (the Committee) welcomes the opportunity to make this submission in 
response to the Inspector-General of Taxation and Taxation Ombudsman’s 
(IGTO’s) terms of reference for this review.1 
 

The context for objections  

2. Among the purposes served by the objections processes created by Part IVC of 
the Taxation Administration Act 1953 (Cth) (TAA) are to: 
 
a. operate as an intermediate step in an end process of ensuring that an 

imposition of a liability to pay a pecuniary sum is a constitutionally valid tax (by 
being contestable through a judicial process and resort to exercise of judicial 
power2); and 
 

b. provide an opportunity for contended-for errors in the assessment process to 
be fixed as part of an administrative process without over burdening judicial 
resources with matters that can be fixed administratively. 

 
3. The objection process is fundamentally an administrative one that is assigned to the 

Commissioner for him or her to decide how to resource that responsibility and the 
nature of the process that is to be undertaken. How those resource decisions are 
made, and the processes adopted are matters for the Commissioner and questions 
of administration.  Nowhere in the TAA is there any stipulation of the type of 
resources to be engaged in the objection process nor the procedures to be 
deployed. 
 

4. Good administration calls for a process that is efficient, that serves the purpose of 
relieving judicial and other resources of unnecessary burdens and one that assists 

 
1  See: https://www.igt.gov.au/wp-content/uploads/2021/12/Terms-of-Reference-Objections.pdf.  
2  Deputy Federal Commissioner of Taxation v Brown (1958) 100 CLR 32 at p 40 per Dixon CJ. 
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in generating a public perception of the integrity of the system as a whole and 
community confidence and trust and willing participation in the system.   
 

5. Practitioners’ experiences with the taxing system are somewhat affected by their 
experiences. The vast majority of assessment (and like) processes that create 
liabilities that are made without cause for concern of any kind are not seen by 
practitioners. Likewise, the significant number of adjustments to those assessing 
(and like) processes that are made in response to taxpayer request that the liabilities 
be adjusted to fix errors, that are made without cause for concern of any kind, are 
not seen by practitioners. In contrast, practitioners do see disputed tax liability cases 
where views are polarised which are or can be difficult to resolve. The comments 
that follow are significantly informed by that experience. That this experience is not 
reflective of the volume of interactions between taxpayers and the ATO is 
acknowledged. Nevertheless, these experiences with the problem cases do create 
impressions concerning whether taxpayers are being treated fairly which in turn 
affects the level of confidence in our taxation system.  
 

Term of reference 1: Whether the ATO’s systems and processes for receiving, 
allocating, considering and finalising objections are sufficiently robust to minimise 
undue delay 

a)  Adequacy of resources 

6. The period of time a matter is in the objection stage can vary greatly between cases. 
A lack of adequate resources, including officers with the required level of experience 
and expertise, could delay the allocation, consideration and finalisation of 
objections.  
 

7. The Commissioner should ensure that he has sufficient resources, at the 
appropriate levels of experience and expertise, to process objections without undue 
delay. 

 
b)  Change in objections team 

8. In some cases, key members of the objections team are changed partway through 
an objection. This can have an adverse impact on the time taken to finalise an 
objection (and the costs to the taxpayer of engaging with the new team members).  
 

9. Given their disruptive nature, changes to key members of a team partway through 
an objection should be minimised to help avoid undue delays.  
 

Term of reference 2: Whether the policies and processes for managing objections 
provide for an independent and impartial review of the audit decision 

10. As noted above, there is no express stipulation anywhere that the objection process 
needs to be independent.  It is a question for administration. Protracted 
engagements between taxpayers, their advisers and auditors at and throughout the 
audit phase can lead to entrenchment of views, or a perception of entrenchment, 
admittedly on both sides of the argument.   
 

11. Continued presence of the same personnel from the ATO in disputes across the 
audit and objection (and litigation) stages might compromise perceptions of the 
objection process and whether it is a genuine process directed to identifying and 
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correcting error before resort to more formal processes and therefore confidence 
and trust in the system. 

 
a)  Input from senior technical officers  

12. The Committee understands that the same senior officers may provide technical 
input regarding a matter across both the audit and objection stages. This may 
reduce the independence and impartiality of the objections review, particularly if the 
objections team defers to these senior technical officers.  
 

13. A better approach would be for the objections team to access support from different 
technical officers to those who supported the audit team.  

 
b)  Communications between the objections and audit teams 

14. Communications between the objections team and the audit team, ex parte the 
taxpayer, can be adverse to the actual or perceived independence and impartiality 
of the objection.  
 

15. A policy of copying the taxpayer in on communications between the objections team 
and the audit team in respect of the objection would facilitate greater transparency 
and provide taxpayers with the opportunity to respond on queries in respect of which 
they may be best placed to answer. Such a policy would be consistent with the 
model in the US in respect of its segregated appeals function.3 

 
c)  Further review  

16. Any initiative to alter current processes should be reviewed after an interval in 
operation (say two year) to assess if any further measures may be warranted to help 
ensure actual and perceived independence and impartiality.  
 

Term of reference 3: Whether the current processes for managing Objections allows 
for sufficient engagement, interaction and exchange with taxpayers and their 
representatives to achieve a common understanding of, and to narrow, the issues in 
dispute 

a)  Opportunities to discuss  

17. There is probably no one size fits all and engagement and interaction and the need 
for both vary on a case-by-case basis.    
 

18. If a taxpayer had at least two opportunities to discuss a case with the objections 
team – once towards the beginning of the objections process for the taxpayer to 
explain its case; and again after the objections team has perused the taxpayer’s 
case but before the team has made its decision, a common understanding of the 
facts and issues in dispute may be developed and steps to narrow them might be 
more effectively explored.  

 
b)  Discussions with the relevant decision-makers 

19. Where the objections team will require input from different sections of the ATO to 
decide the objection, it is important that the decision makers from these other 

 
3  See: https://www.irs.gov/irm/part8/irm_08-001-010.  
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sections are present during the discussions with the taxpayer outlined at [18] above, 
to help ensure effective interaction and exchanges between the parties and enhance 
the prospect of identifying issues in dispute in fewer interactions rather than a 
piecemeal approach. 
 

c)  Commissioner raising new arguments 

20. The Commissioner may raise new arguments for the first time during the objection 
stage. The importance of engagement, interaction and exchange is heighted in such 
cases. The taxpayer should be given a reasonable opportunity to respond, to help 
achieve a common understanding of, and to narrow, the issues in dispute.  
 

Term of reference 4: Whether the Objections process is effective in minimising and 
resolving disputes, including through early and effective identification of cases that 
are suitable for alternative dispute resolution (ADR) and /or settlement 

a)  ADR as part of the objections process 

21. If it assists in resolving disputes quicker, or with fewer processes and more 
efficiently, ADR is supported. It is really only effective where the taxpayer had 
produced all of the evidence on which they intend to rely. That does not always 
happen at the objection phase.  
 

Term of reference 5: Any other relevant or related matters identified by the IGTO 
throughout the course of the investigation, or as raised by stakeholders in 
submissions 

a) Debt recovery and objection overlay 
 

22. The Commissioner’s debt recovery actions can be debilitating on a taxpayer, 
including on its financial ability to challenge the assessment by way of an objection.  

 
23. Mechanisms should be in place to help safeguard a taxpayer’s financial ability to 

pursue a meritorious objection, and safeguards are also needed to prevent abuse of 
the objection system as a means of stalling debt recovery actions.  A proper balance 
is called for.  

 
Conclusion and further contact 

 
24. The Committee would be pleased to discuss this submission, please contact the 

chair of the Committee, Angela Lee, at angela.lee@vicbar.com.au or on 03 8600 
1777 if you would like to do so. 
 

Yours faithfully 

 

Philip Argy  
Chairman 
Business Law Section 
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